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Introductory comments and overview
1. Good morning and thank you for this opportunity to address you.  As always it is a pleasure to be at the PLA conference. Originally I was billed to talk to you about the recent activities of my office.  However, with the publication of the new legislation on surplus appropriation I thought you might prefer to hear my views on this important innovation.  And therefore I trust you will not mind if I deviate from my scheduled topic.
2. The proposed legislation for surplus distribution and minimum pension fund benefits published on 24 January 2001 deserves thoughtful and critical consideration.  In discussing it, I am keen, as far as it is possible, to resist the temptation to become too technical or overly analytical.  Rather I shall confine myself to a few broad observations and a critical examination of the problems I foresee, particularly in relation to the two separate issues of withdrawal benefits and dispute resolution.  
3. In general terms, I see the legislation as a positive contribution to the law regulating pension funds and a brave attempt to address many of the difficult issues the industry has struggled with over the last decade.  Those who participated in its negotiation and drafting deserve to be commended for their efforts and for coming up with a clear and mostly well drafted Bill. Unfortunately, despite my basically favourable inclination towards it, for reasons which shall become apparent presently, I am unable to give the proposal my unqualified support.  In fact, I intend to recommend to the Portfolio Committee that the legislation should not be passed by Parliament in its present form or without significant amendments.
4. At the outset, I am especially keen to correct the mistaken impression about the involvement of my office in the conceptualisation and formulation of the proposed legislation.  In more than one discussion I have had with role players in the industry it has become clear to me that there exists a perception that my office played an important part in the formulation of the Bill.  This is not correct.  We played no part whatsoever.  However, reading the memorandum accompanying the Bill, I understand how this wrong impression has been created.
5. In the memorandum there are six or seven references to me, all suggesting that I am happy (after consultation) to afford the Bill my blessing and legitimation and that I have agreed readily to give away my jurisdiction in respect of certain complaints to ad hoc specialist tribunals in which I shall play a peripheral role.  This is not quite the case.
6. The first time anyone in my office had sight of the Bill was when Pierre Reinick, a consultant in the industry, at my request e-mailed it to me about a week or more after its publication.  No one in the Financial Services Board or in Government sent me a copy of the legislation in advance. Nor at any point during the process of the Bill’s negotiation was the wording or any details of its provisions discussed with me.  In fact, with one exception, I had little idea about what the legislation would contain, and none at all about the language and import of its terms.  
7. The consultation with me which did occur consisted of a 15 minute conversation about 6 months ago in which I was advised that a specialist tribunal was being considered to deal with some of the complaints that could arise in the surplus appropriation process. At no stage was I shown or asked to comment on the specific provisions which set up the tribunal proposing to oust my jurisdiction and take away my existing powers.  
8. In the short consultation I did have, I agreed that in the present circumstances a specialist tribunal was possibly the best route to follow. My concession was made with some reluctance, but also in the expectation that I would be fully consulted on the details.  
9. I made the concession only because my office currently lacks the physical and human resources to undertake a dispute resolution exercise of the kind envisaged by the legislation.  The manner in which my office has been brought into existence makes it difficult for me to do the job.  It does not follow that my office should not be doing the job.  I would have thought that a properly staffed and resourced Adjudicator’s office, with a well crafted jurisdiction, would have been the best way to deal with disputes arising out of the surplus appropriation exercise.  In fact many believe my office was established in the first place primarily for that purpose.
10. However, there are other views on the matter and I do not necessarily expect my vision to prevail or to carry more weight than others on these issues.  Moreover, I must emphasise, I do not claim any right to be consulted on the substantive aspects of the legislation. Indeed, it may be inappropriate to do so. I do, however, have some difficulty when the impression is created in the public imagination that I have approved the provisions of legislation which I have never seen.
11. The Bill takes a conspicuously different approach to dispute resolution to the one I prefer.  As I have said more than once on public platforms, I advocate the establishment of a one-stop tribunal to deal with all pension fund disputes from whatever quarter. The Financial Services Board on the other hand prefers a multi-tribunal approach.  At present there are 9 or 10 institutions or tribunals with jurisdiction over pension disputes in South Africa.  To this the Financial Services Board proposes to add ad hoc specialist tribunals and two more Ombudsmen, and at the same time aims to cut back on my powers.
12. There may be some argument in favour of competing and overlapping jurisdictions when it comes to the special apportionment exercise contemplated by the legislation, especially in view of the fact that no institution exists with the necessary resources and appropriate capacity to do the job. Nevertheless, I struggle to accept their merit and I remain fundamentally opposed to this approach which I consider to be unsatisfactory, cumbersome and not in the best interests of dispute resolution for the pension funds industry.  
13. Therefore, the impression created in the memorandum that the proposed legislation enjoys my unqualified support is not accurate.  
14. So, allow me to say it again (if only for posterity and in the hope that someone will eventually hear me):  my view is that South Africa requires a single, specialised, well funded, properly staffed Pension Complaints Tribunal with exclusive jurisdiction over all pension fund disputes arising from whatever quarter and in relation to all pension fund matters.  Only then shall we develop a coherent jurisprudence and a quality investor protection service.  Until then, we shall continue to be dogged by formalism, technical point taking and wasteful skirmishes of the kind which inevitably accompany the existence of competing and overlapping jurisdictions.  
15. That said though, there is a great deal positive about the legislation. And certainly, the main recommendations regarding the substantive questions of surplus distribution and utilisation are deserving of some support, albeit a bit tentative when it come to points of detail. I would urge you therefore to hear the critical remarks I am going to make in the context of my generally positive view about an even-handed attempt to resolve a number of vexing issues. 
16. The legislation, it seems to me, has five commendable broad objectives:
16.1. It aims in the first place to create and define a solid bedrock of rights in respect of stakeholder claims which at the present time are moot and debatable. A significant innovation in this regard is the recognition of the claims of employers and former members to share in surpluses, resulting in their existing interests being substantially upgraded to the status of statutory rights.
16.2. As a trade-off, current active members and pensioners shall now enjoy statutory entitlements to minimum benefits.
16.3. Thirdly, the Bill compels and facilitates a special exercise for the equitable apportionment and creation of rights in existing surpluses.  
16.4. Fourthly, it provides for the apportionment of surpluses arising in the future and for the ongoing utilisation of surplus once it has been apportioned.
16.5. Finally, it establishes a specialist dispute resolution mechanism to deal with some of the problems arising out of the special exercise.
17. As I have just indicated, I am of the view that the provisions regulating dispute resolution are problematic. Given that the overall objective of the legislation is to allow for competing interests to concretise into rights through a process of either negotiation or adjudication, the dispute resolving mechanisms are a central component of the scheme. Thus, any systemic weaknesses in dispute resolution are likely to taint the success of the endeavour when it comes to its practical implementation.  

18. For these reasons, I want today to focus primarily on the problems of dispute resolution created by the legislation and to argue for a different model.  Before I do that, I would first like to comment on the legislative provision for minimum benefits, being a crucial feature of the trade-off which may represent in effect a substantial part of the distribution of the surplus apportioned for the benefit of members.

Minimum Benefits

1. Section 14A of the bill deals with minimum benefits and in principle is a welcome addition to the legislation - being one we have called for in our determinations. However, in our view, the provision does not go far enough, is in some respects conceptually flawed, and is likely to pose impediments to greater labour market flexibility.
2. On the positive side, members shall be entitled to their minimum individual reserves on retrenchment, liquidation, conversion or transfer. Additionally, pensioners acquire rights to minimum pension increases being the lower of a CPI catch-up or an affordable investment linked return. The former shall be funded out of post-appropriation surplus, the latter it would seem out of pre-appropriation surplus. 
3. Without sight or comprehension of the intended regulations governing actuarial methodologies, it is difficult to comment with any conviction on whether a benefit in the amount of the minimum individual reserve will always guarantee a fair benefit, especially in defined benefit funds.  Before members can be expected to concede extensive new rights to employers, it is essential that the trade-off in the form of minimum benefits attains a high level of equity. Some estimates intimate that approximately 80 – 90% of members leave pension funds before retirement.  Hence, I need hardly tell you, the withdrawal benefit or the transfer value is generally the most important benefit.
4. In line with the acknowledged advantages of money purchase schemes, defined contribution members will receive a fair benefit in the amount of the value of their individual accounts plus a share of reserves – except as I shall explain presently in most cases of dismissal where less may be offered.  
5. Defined benefit fund member’s minimum individual reserve values shall be calculated as the present value of the defined retirement benefit at current service and salary values, based on assumptions prescribed by the Registrar in a regulation which is yet to be published. For younger members this might be less than the contributions made to the fund on their behalf.  Many funds currently deal with this problem by providing in the rules for a minimum withdrawal benefit in excess of the actuarial reserve expressed in the amount of the contributions made by and on behalf of the member.  For reasons not entirely apparent, such defined benefit funds are now defined in the Bill as defined contribution funds, and accordingly such members in certain instances shall be entitled to the value of their individual accounts plus a portion of the reserves – even though such accounts will not exist in terms of the rules of most existing defined benefit funds.  Greater clarification is needed here. I suspect this may be a drafting error. 
6. What is also not clear to me is whether the Registrar shall be in a position to address the problem of age discrimination inherent in the actuarial calculation of individual reserves.  The allegation made by the complainant in Kransdorff v Sentrachem Pension Fund [1999] 9 BPLR 55 (PFA) that actuarial methodology in defined benefit funds is inherently discriminatory, because of the use of age and gender assumptions, is in my view correct.  The reliance on age and gender assumptions for the determination of employer contribution rates and a funding policy is generally accepted as a justifiable actuarial practice. The difficulty arises, however, when those assumptions are intrinsic to the determination of discriminatory benefits and transfer values, used as opening balances in defined contribution funds.  

Transfer values and withdrawal benefits which are set at the level of the actuarial reserve value are usually derived from the defined benefit formula and are then capitalised by the use of an actuarial factor based on the discriminatory assumptions applied for funding purposes.  These factors create larger reserves for older members closer to retirement age.  Consequently, two employees with exactly the same period of service, with exactly the same salary, doing exactly the same job, can end up with radically different transfer values or withdrawal benefits if an unadjusted actuarial reserve value forms the basis of the transfer value or withdrawal benefit.

In one example before us where a 35 year old male is compared with an exactly similarly situated 63 year old both earning R150,000 per annum, and both with 10 years of service, the 35 year old will receive almost R300,000 less as a transfer value, on the sole basis that he is a younger member.  Had both these members joined a defined contribution fund for the period of service they would have received exactly the same benefit.  

As I stated in my speech to the Pension Lawyers Association last year, I have struggled in vain to find a legitimate and rational justification for such discrimination.  We shall have to wait and see as to whether the Registrar shall be in a position to adequately redress the ongoing discriminatory practices by means of regulation.  

7. Furthermore, in my view, the proposed new legislation unfairly discriminates against members whose employment falls to be terminated on grounds other than operational requirements – possibly the majority of persons leaving pension funds.  Members who resign or who are dismissed on grounds of ill-health, incompatibility, incapacity or misconduct shall be penalised by section 14A(1)(f) limiting their statutory minimum benefit to the minimum contribution accumulation – meaning his or her own contributions plus a reasonable rate of interest, less fund expenses. The member acquires no statutory claim to any of the employer’s contributions and in addition (unlike other members of defined benefit funds) has to contribute directly to the running costs of the fund.  Many funds already grant more generous withdrawal benefits than this, and consequently the lower statutory minima ironically could inspire a move away from greater equity on withdrawal – especially in funds where for one reason or another worker and employee interests are not adequately protected.
8. In practice such discrimination against withdrawing employees is likely to lead to harsh and inequitable results. One has only to compare the 54 year old member who resigns or is fairly or unfairly dismissed after 30 years service on the grounds of being incapacitated by cancer or AIDS, with the 45 year old retrenched member with 15 years service.  The cancer or AIDS sufferer with long service has a statutory claim only his own contributions plus a reasonable rate of interest, whereas the 45 year old healthy retrenchee will receive either his actuarial reserve value or his share of the fund plus a share of the reserves and investment returns.  In practice this can mean that the younger, healthier retrenchee will receive a much greater benefit than the sick older man – perhaps even double the amount.  He is also more likely to find new employment more easily.
9. The justification for this discrimination offered in the memorandum, to put it mildly, is less than convincing. It reveals a worrying lack of understanding about the law of dismissal and advocates a policy discouraging labour market mobility and flexibility.  
10. In relation to persons who resign, the spurious argument is made that members leaving voluntarily can be expected to take the loss of benefit into account when taking the decision to resign.  Leaving aside the fact that (as in the case of the cancer or AIDS sufferer) members resign for a variety of personal reasons, the argument fails to recognise that such a policy will de-motivate experienced persons from transferring their skills when faced with better job prospects.  Few employees have sufficient bargaining power to compel a potential employer to compensate them for a substantial loss of pension benefits prior to them taking up new employment.  Hence, they are more likely to stay where they are, locked by their golden handcuffs into an unsatisfying job, probably demotivated and less productive, and ultimately difficult for the employer to get rid of.  Whereas had they been allowed to take a fair benefit, they would have moved on to expand their horizons in a more productive fashion – something I would have thought government policy wants to encourage.
11. The rationale in respect of members whose employment is terminated on grounds other than operational requirements is even less convincing.  The underlying policy is punitive and anachronistic. No real justification has been put forward other than to say that such employees can seek redress through the labour courts when the dismissal is unfair.  This interpretation is flawed on two distinct grounds.  Firstly, it exhibits a lack of understanding about the nature of the different causes for dismissal. Secondly, it makes incorrect assumptions about the nature and extent of relief available from the CCMA and the Labour Courts.

12. Why should persons fairly or unfairly dismissed on grounds of ill-health, incapacity or incompatibility lose half their pension benefits when retrenched members get to keep theirs?  Such persons have done nothing wrong. They have committed no act of misconduct.  But even in instances of misconduct, why should a breakdown in the employment relationship be the determining criterion for the calculation of the amount of the benefit payable?  Surely public policy cannot justify taking away half a member’s pension benefit, for instance, in a situation where in an uncharacteristic fit of rage, after say 30 years of service, a member has punched a supervisor and was then correctly and fairly dismissed.  Unquestionably, he should suffer the penalty of losing his employment.  But to penalise him further by removing his future security seems excessively harsh.  The penalty simply does not fit the crime.  It is punitive, disproportionate and arbitrary.  I cannot imagine the trade union federations can legitimately lend their support to such a provision.

13. Secondly, in instances where the dismissal is unfair, the assumption that the CCMA and the Labour Court can offer adequate redress is incorrect.  Though reinstatement is the preferred primary remedy, often the case unfairly dismissed employees are granted compensation or re-employment instead of reinstatement. Compensation is not directed at the loss of pension benefits. Rather it aims to make good the delictual harm caused by the employer to the unfairly dismissed employee’s earning capacity.  It is also, as a rule, restricted or capped to a maximum of 12 months pay.  For a long serving employee an award of 12 months pay is unlikely to make good the damage to earning capacity as well as the loss of more than half the pension benefit.

14. In short, no matter how well intentioned, the provisions dealing with minimum benefits on withdrawal in many instances may do more harm than good.  They offer a licence for unjustifiable discrimination and in some cases may lead to an illegitimate reduction in the benefits currently available. In my experience, many funds already treat all withdrawals equally, irrespective of the reason for exit.  Others, however, do indeed discriminate in favour of retrenchments.  What we do not want to do now is to entrench statutorily the bad discriminatory practice. This is the opportunity to remove it.  

15. I anticipate a response along the lines that equal treatment is unaffordable and will result in deficits. But that will be the case in respect of all adjustments to benefits envisaged by the Bill.  For that reason, section 14A(2)(b) of the Bill is a sensible measure making provision for a period of 12 months after the next valuation within which to re-negotiate and adjust the benefit structures of the fund. Negotiations can be embarked on to ensure equal treatment for all withdrawals.  Public policy favours increased contribution rates or reduced benefits on an equal basis, rather than the continuation of a form of unjustifiable discrimination, contrary to both the spirit and letter of the Constitution.  

Dispute resolution in relation to surplus apportionment, distribution and utilisation 

1. The most promising feature of the Bill is the scheme it establishes for the equitable apportionment of existing surplus.  In principle, the scheme embodies a laudable, intelligent and legitimate compromise, reflected I suspect in the fact that no single interest group will be entirely satisfied with the result. However, I must offer a note of caution. Closer scrutiny of the substantive aspects of the scheme may yet reveal fundamental flaws of the kind we have unearthed in relation to withdrawal benefits.  It would seem to me that further penetrating analysis and a more searching public debate is called for before this Bill becomes law.

2. For instance, it shall be particularly important for all stakeholders to gain a clear and comprehensive understanding of how the restructuring of benefits through the staggered phase-in of minimum benefits, and the exclusive utilisation for of existing employer reserve accounts by employers prior to the surplus apportionment date, shall impact upon existing surpluses and their apportionment. 

3. As I have explained, my main reservation and concern at this stage is about the system of dispute resolution, consciously and unconsciously fashioned by the legislation, and the nightmare of jurisdictional skirmishes which lie ahead as a consequence. 

4. The key innovation is the establishment of ad hoc specialist tribunals under section 15K to deal with some (but not all) of the disputes arising out of the special exercise for the apportionment of the existing surpluses

5. Each ad hoc tribunal must include a lawyer, an actuary and one other person appointed by the Registrar. An amendment to section 30H of the Act is then proposed to exclude my jurisdiction over some complaints related to the special exercise. The provision substantially diminishes the rights of employers, members, former members and boards of management to submit their grievances to my office for resolution. Their rights of complaint are replaced by a discretionary power vested in the Registrar to refer complaints to an ad hoc tribunal appointed by him.  

6. Before dealing with the dispute resolution system, in order to get a sense of what disputes can possibly arise, let us briefly overview what the special exercise for the apportionment of the existing surpluses will actually entail.

7. Within the allotted period, over the next three years, each fund with a surplus has to come up with a scheme for the equitable apportionment of that surplus – including those funds where the surplus has already been apportioned to an existing employer reserve account.  The scheme can aim at one or more of four objectives:

· Benefit improvements for existing members;

· Benefit improvements for former members; 

· The crediting of member surplus accounts for future utilisation; and

· The crediting of employer surplus accounts for future utilisation by the employer.

8. As part of the scheme, the board after taking account of the financial history of the fund must:

· determine who may participate in the apportionment;

· set aside an amount as a contingency reserve;

· effect an equitable distribution to all stakeholders; and

· determine how the amounts allocated for members and former members shall be applied.

9. No scheme will be of any force or effect unless:

· it is submitted to the Registrar;

· the valuator certifies whether or not the scheme is equitable;

· the scheme submitted to the Registrar is accompanied by a report from an independent actuary;

· the employer and members have been informed of the scheme in a manner which is clear and understandable, as certified by the valuator;

· the employers and members (but for some reason not former members) have had four weeks in which to complain;

· the board has considered any objections – a concept different to complaints;

· the Principal Officer has furnished the Registrar with the objections;

· the Registrar is satisfied that the scheme is reasonable and equitable and meets the members’ reasonable benefit expectations.

10. In all of this, there exists a wonderful opportunity for lawyers and a plethora of potential disputes all capable of resolution before a multiplicity of different forums.  

11. The special exercise, as I have indicated, will take place over a three year period and will be limited to those surpluses existing at the next valuation.  The idea is that all complaints related to the exercise should be handled by specialist tribunals, but it is doubtful whether in fact this intention has been realised. 

12. Any disputes about surplus apportionments prior to the next valuation or arising after the next valuation date, and hence not to be dealt with in terms of the special exercise under section 15B, will be dealt with by my office, the ordinary courts, the Appeal Board for Financial Services, the CCMA, the Labour Court, the Bargaining Councils, or the Equality Courts.  

13. As if this jurisdictional minefield were not enough, as I shall show presently, the range of potential forums for disputes arising out of and related to the special exercise itself also presents a number of enriching possibilities for lawyers intent on receiving their share of the R80 billion cookie-jar. 

14. Let us first have a look at how disputes will get to an ad hoc specialist tribunal established in terms of section 15K.

Section 15K specifies three instances in which a dispute shall be referred by the Registrar to an ad hoc tribunal.  These are where:

· the board is unable to reach an agreement on the apportionment of an actuarial surplus within the prescribed period.  (The actuarial surplus is defined in non-exempt funds as being the assets less the contingency reserve less the liabilities.  Consequently, disputes about allocations to the contingency reserve cannot be referred to a specialist tribunal – these will have to be referred to me, the High Court, the Labour Court or the CCMA.)  

· the Registrar is not satisfied that the scheme is reasonable and equitable; and  

· the Registrar considers that unresolved complaints (as defined in the Act) require investigation which may lead to a review of such a scheme.  

Section 15B(7) duplicates this provision to some extent, but may also set up two different grounds of referral by the Registrar.  These are where:

· the board fails to submit a scheme as required by section 15B(1); and

· the Registrar doubts the equity of the scheme, possibly but not exclusively as a result of outstanding complaints.

15. What is notable about these provisions is that they confer the right to refer complaints to the tribunal exclusively upon the Registrar.  As I have said, members, employers and boards of management have no direct right to refer any complaint about apportionment to an ad hoc tribunal.  To the extent that such persons had the right to lodge complaints about apportionment to my office, which the legislation seeks now to take away, it represents a radical incursion upon their statutory rights.  I believe that members, employers, trade unions boards and other stakeholders should have the right to lodge a complaint about an apportionment scheme and that they should not be beholden to the discretion of the Registrar in that regard; not only because their existing rights are at issue – but more importantly because arrangements like this make dispute resolution cumbersome by possibly compelling a review application to a higher tribunal over routine matters better dealt with informally and by less adversarial means. Bear also in mind that in any event such persons will still be able to refer disputes about appropriation to the Labour Court, the CCMA, and the High Court, but not to my tribunal.

16. The structural flaw in all this is that it gives the actuarial profession too great an influence in the oversight of the surplus appropriation process. At the first line of decision-making, the valuator has to certify the equity of the scheme and that proper communication has taken place. These decisions are expected (prudently) to be supported by the report of an independent actuary. Thereafter, at the second level, the scheme must be certified as reasonable and equitable by the staff of the Registrar, most likely by an actuary, who may then at his discretion refer the matter to a tribunal appointed by him which in terms of section 15K could possibly consist of two actuaries and a 90 year old attorney from Kakamas whose only knowledge of pensions is the fact that he has been receiving one for the last 25 years. In the ongoing review of an actuarial exercise redistributing R80 billion of other people’s money it is absolutely essential that mechanisms of supervision go beyond the inadequate system of peer review proposed by the Bill. Senior lawyers with judicial or quasi-judicial experience must play a dominant role in the second and third level of evaluation. The current proposal is inappropriately designed to minimise the role of lawyers and my tribunal. 

17. However, one can take some comfort from the fact that the incursion upon and detraction from my jurisdiction is limited.  The Bill’s ouster of my jurisdiction is restricted to complaints about apportionments of existing surpluses.  Moreover, in fairness to the drafters, they foresee that my office in the interests of consistency shall play a significant role in the specialist tribunal.  But even in this section 15K is inadequate.  At the very least I would prefer my office to be given the power to appoint or recommend the lawyer to sit on an ad hoc tribunal.  The present permissive provision allowing me to sit as a member of a tribunal does not go far enough.  

18. Moreover, the objection to the multiplicity of competing and overlapping jurisdictions remains. Other tribunals, including mine, shall continue to have jurisdiction in relation to several disputes likely to arise in the implementation of the special exercise.  In what follows, I draw attention to some of them.

19. Disputes about the Registrar’s decision that a scheme is reasonable and equitable, according to the memorandum, must be referred to the Appeal Board for Financial Services.  Considering that aggrieved persons in terms of the Financial Services Board Act shall have only 20 days in which to do this – a provision which I consider to be unconstitutional – litigants may wish to refer any dispute in this regard to my office or the High Court both of which arguably have concurrent jurisdiction.  

20. Complaints contemplated in section 15A(3) about the value of any employer contribution holiday between the commencement of the legislation and the next valuation can be referred to my office, the High Court, the CCMA or the Labour Court, but not to a specialist tribunal.

21. The following matters associated with the apportionment of existing surplus can be referred by any interested party to the High Court or in some instances perhaps also to my tribunal:

· The failure of the board of management to exclude irrelevant considerations or to take account of all relevant considerations pertaining to the financial history of the fund in determining an equitable scheme.

· An improper exercise of discretion by the board when deciding:

· who may participate in the scheme;

· the amount to be retained in the contingency reserve; and

· the scheme for equitable distribution.

· An improper or unreasonable certification of the scheme by the valuator as equitable.

· An improper or unreasonable certification by the valuator that sufficient information has been communicated.

· Whether the board of the fund has properly, fairly and reasonably considered objections by the employer or the members.

· The improper, unfair or unreasonable referral of a scheme by the Registrar to the specialist tribunal.

· The improper, unfair or unreasonable refusal by the Registrar to refer a scheme to the tribunal.

· Any improper, unfair or unreasonable determination of an ad hoc specialist tribunal.

22. As I have explained, my office shall also continue to have jurisdiction over the appropriation of past and future surplus to the exclusion of any specialist tribunals.  In addition, my office will have concurrent jurisdiction with the High Court (to the exclusion of the specialist tribunals) over all disputes about the ongoing utilisation of surpluses before and after the special apportionment exercise, including complaints about:

· the board’s decision to utilise the surplus in a particular way for members or employers in terms of section 15D and 15E of the Bill;

· the utilisation of  existing employer reserve accounts under section 15F;

· the degree to which transferring members should receive a portion of the member surplus account, the investment reserve account and the contingency reserve account in terms of section 15G;

· the use of surplus to fund deficits in terms of section 15H; and

· the repatriation of actuarial surplus to prevent job losses in terms of section 15J.

23. By virtue of sections 28 and 29 of the Act regulating the liquidation of pension funds, the High Court shall have exclusive jurisdiction in relation to the application of surplus accounts on liquidation of the fund under section 15I.  

24. Finally, the Labour Court, the CCMA and the Bargaining Councils may have concurrent jurisdiction with my office and the High Court in respect of:

· utilisation of the surplus for the benefit of members;

· the application of the existing employer reserve accounts; and

· repatriation of actuarial surpluses to prevent job losses.

25. By now I trust you will agree that the provisions of the Act regulating dispute resolution are something of a problem. They conjure up visions of lawyers, members, employers and various other interested parties tripping over themselves wasting vast amounts of time and money trying to find the right forum in which to resolve a dispute. Forum shopping will become the order of the day. There will be endless skirmishes over jurisdiction and formalistic legal issues. One fears most of the reported R80 billion surplus will disappear in legal fees while parties try to sort out disputes of one kind or another. 

26. Accordingly, the statement in the memorandum to the effect that the provisions of the Bill make adequate provision for a complaints procedure and a tribunal to resolve disputes should not be taken at face value. I for one disagree altogether.

27. Light-hearted banter aside, it would be imprudent to underestimate the implications of introducing an ineffective and clumsy dispute resolution system.  One can safely estimate that there shall be up to 1000 disputes, if not more, arising out the surplus distribution exercise over the next three years.  What is required is an efficient, accessible, informal, cheap and expeditious system of dispute resolution, staffed by people who not only understand pensions law and actuarial principles, but also know how best to resolve disputes in the least contentious and adversarial fashion. We need a corps of alternative dispute resolution experts, and a panel of senior judges for the hard cases.
28. The proposed legislation in its present form meets none of these objectives.  Dispute resolution will be expensive, formalised, inaccessible, cumbersome and unwieldy. It will be of little benefit to anyone perhaps except the lawyers. And with the greatest of respect to the Registrar and his staff, the FSB has yet to demonstrate a proven capacity for alternative dispute resolution.
29. As I indicated at the beginning of my talk, I am of the view that there is a very simple solution to all this.  What South Africa needs is a single one-stop shop - a Pension Complaints Tribunal with exclusive jurisdiction in relation to all pension fund matters arising from whatever quarter. The model I prefer (as I have said) is conceptualised quite differently from the model put forward by the FSB, with its multitude of tribunals and ombudsmen staffed by part-timers on an ad hoc basis. Far better we should have an adjudicative tribunal of first instance, supported by an internal mediation service, with litigants enjoying a limited right of appeal only on points of law to the ordinary courts, or perhaps the Labour Appeal Court.  In many respects it would resemble the Australian Superannuation Complaints Tribunal.  It allows first for a process of conciliation, fact finding, advisory opinions and preliminary determinations followed by selective adjudication of significant cases, with a limited right of appeal. In essence, a few technical adjustments to the existing legislation upgrading the office of the Pension Funds Adjudicator and a modest grant of additional resources will do the trick.
30. All disputes of whatever nature in relation to the apportionment, distribution and utilization of surplus, as well as all other pension fund complaints, can then be referred by any interested party to the tribunal for conciliation, mediation and ultimately where necessary for adjudication. The adjudicative arm of the tribunal would be partly constituted by a panel of senior lawyers with adjudicative experience and when necessary senior actuaries can be appointed as assessors on an ad hoc part-time basis.
31. Apart from eliminating the problems of overlapping and competing jurisdictions in the surplus apportionment and utilization process, the upgrading of the Pension Fund Adjudicator’s office to a one-stop tribunal will have the added advantage of building and strengthening the institutional capacity of the existing complaints adjudication system, guaranteeing the enduring retention of the skills and experience developed during the process.  
32. In conclusion, therefore, because I take the view that it is not possible to separate and extricate the substantive policy issues in the legislation from the mechanisms created for the resolution of disputes in relation to them, I am unable to give the Bill in its present form my approval or support.  But I look forward to doing so once appropriate and properly resourced mechanisms for dispute resolution have been put into place. I invite members, employers, their associations and the financial media to support and assist me in this.
33. Thank you as always for giving me your time and attention.
